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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed.! The decision to be entered
is not reviewable by any other court, and this opinion should not

be cited as authority.

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year at issue. Al Rule references are to the Tax Court Rul es of
Practi ce and Procedure.



Respondent determ ned a deficiency of $20,453 in
petitioners' Federal incone tax for 1997 and an accuracy-rel ated
penal ty under section 6662(a) of $3,211.20.

The issues for decision are: (1) Wiether petitioners failed
to include in income distributions fromvarious enpl oyee
retirement plans of Wallace F. Smith (petitioner) during the year
at issue; (2) whether petitioners are entitled to a deduction for
a casualty or theft |oss of $300,000; and (3) whether petitioners
are liable for the accuracy-related penalty under section
6662(a) .

Sone of the facts were stipulated, and those facts, with the
annexed exhi bits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioners
| egal residence was WAl nut Creek, California.

Petitioner has a bachelor's degree in economcs from Yal e
University, a nmaster's degree in economcs fromthe University of
Connecticut, and a Ph.D. in economcs fromthe University of
Washi ngton. He began teachi ng economcs at the University of
California at Berkeley (Berkeley) in 1959 and continued teaching
there, in the Haas School of Business, until January 1997. At
that tinme, petitioner was dismssed from Berkel ey after declining
the opportunity to resign or retire voluntarily. Al though the

ci rcunst ances surroundi ng petitioner's dism ssal from Berkel ey
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are unclear, the fact of his dismssal in January 1997 is not in
di spute.?

Foll ow ng his dism ssal from Berkel ey, through the end of
the year at issue, petitioner received the follow ng
distributions fromvarious retirenment plans held for his benefit

at Berkel ey:

U. of California Benefits Program Di stribution
Pensi on Pl an $61, 378. 13
Defi ned Contri bution Pl an 12, 623. 61
Capital Accumul ation Provision Account 14, 207.14
Tot al $88, 208. 88

Petitioner also received a distribution of $11,281 froman |RA at
Bank of Anerica during 1997.

On their Federal inconme tax return for 1997, petitioners
reported, in pertinent part, total pension and annuity inconme of
$61,378. 13, with $41,917 being taxable; total |IRA distributions
of $11,281.35, with zero being taxable; and other inconme as
I i qui dat ed savi ngs of $44,569.82, with zero bei ng taxable.
Petitioners also reported wages of $6,911.81, taxable interest of
$929.78, a taxable State income tax refund of $746.92, and

t axabl e Social Security benefits of $18,808. Thus, petitioners

2 Ber kel ey contends petitioner was di sm ssed for
"intentionally and without justification, failing to teach two
assi gned courses during the 1995-96 academ c year." Petitioner

contends he was di sm ssed for exposing various acts of fraud by
faculty nenbers and adm nistrators within the university.



reported adjusted gross inconme of $69,313.51 for 1997. Anpbng
other item zed deductions not at issue herein, petitioners
claimed a deduction for a casualty or theft |oss of $300,000 in
connection with the loss, at the tinme of petitioner's dism ssal
from Ber kel ey, of his enployer-sponsored termlife insurance
policy having a face val ue of $300,000. Thus, petitioners
reported a zero tax liability for 1997, a withholding credit of
$14,019. 67, and an overpaynent of $14, 019. 67.

In the notice of deficiency, respondent determ ned that
petitioners failed to include in incone $45,955 in taxable
retirement distributions fromBerkeley and that the $11, 281
distribution frompetitioner's Bank of Anmerica | RA was taxable.
Respondent determ ned further that petitioners were not entitled
to a deduction for the $300,000 casualty or theft |oss clained on
their return and that petitioners were liable for the accuracy-
related penalty under section 6662(a) for a substanti al
understatenent in tax or for negligence or disregard of rules or
regul ations in the amount of $3,211. 20.

The first issue is whether petitioners failed to include in
i nconme $45,955 in taxable retirenent plan distributions for the
year at issue identified above as the U of California Benefits
Program Beginning in February 1997, petitioner began receiving
nmont hl y pension checks of $5,579.83 fromthe University of

California totaling $61,378.13 for the year (the pension



distribution). O the total pension distribution for 1997,
$335.39 of this anount, i.e., $30.49 per nonth for 11 nonths, was
attributable to after-tax enployee contributions and, thus, was
nont axabl e. The portion of petitioner's total pension
distribution that was includable in petitioners' 1997 incone was
$61, 042. 74.

In April 1997, the Defined Contribution Retirenent Plan of
the University of California Benefits Programdistributed
$12,623.61 to petitioner (the defined contribution plan
distribution). O this anmnount, petitioner actually received
$9, 846.42, with $2,524.72 withheld for Federal incone taxes and
$252. 47 withheld for State inconme taxes. Also in April 1997, the
University of California Benefits Programdistributed to
petitioner $14,207.14 fromhis Capital Accumul ation Provision
(CAP) Retirenent Account (the CAP distribution). O this anount,
petitioner received $11,081.57, with $2,841.43 withheld for
Federal inconme taxes and $284.14 withheld for State incone taxes.

As stated previously, petitioners reported on their return
total pension and annuity incone of $61,378.13, with $41, 917
bei ng taxable, and other incone as |iquidated savings of
$44,569.82 with zero being taxable. Thus, in connection with the
three distributions fromBerkeley, i.e., the pension
distribution, the defined contribution plan distribution, and the

CAP distribution, petitioners included $41,917 in gross incone.
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Petitioner actually received total distributions from Berkel ey
during 1997, that were not attributable to after tax enpl oyee
contributions, of $87,873.49, which exceeds the ampunt
petitioners included in incone by $45,956.49. 1In the notice of
deficiency, respondent determ ned that petitioners failed to
report $45,955 in "U C Berkeley 1099R (3)" incone. |n other
words, petitioners failed to include in income a total of $45,955
fromthe three separate retirenent distributions from Berkel ey.?3
Section 61(a) provides that gross incone includes "all
i ncone from what ever source derived," unless otherw se provided.
More specifically, section 61(a)(1l), (9), and (11), respectively,
provi des that gross incone includes "conpensation for services,
i ncludi ng fees, conm ssions, fringe benefits, and simlar itens";
"annuities"; and "pensions". A fundanental principle of tax |aw
is that incone is taxed to the person who earns it, when he earns

it or derives it fromproperty he owns. Conm Ssioner V.

Cul bertson, 337 U S. 733, 739-740 (1949); Lucas v. Earl, 281 U S.
111 (1930). Moreover, determ ning the ownership of property is a
guestion of fact, on which the taxpayer generally has the burden

of proof. Rule 142(a); Hang v. Conm ssioner, 95 T.C. 74, 80

8 The $1.49 difference between the $45, 956. 49 petitioner
received but failed to include in incone and the $45, 955
determ ned by respondent is not explained in the record.



(1990).% The actual control over the property and the enjoynent
of profits fromsuch property are of paranobunt inportance in

establishing ownership. Taylor v. Conmm ssioner, 27 T.C 361, 368

(1956), affd. 258 F.2d 89 (2d Cir. 1958).

Petitioners admtted receiving the stated distributions from
Ber kel ey; however, petitioners object to the pension
distribution, the defined contribution plan distribution, and the
CAP di stribution being characterized as "retirenent pensions" or
"retirement distributions". Petitioners contend that the
di stributed anmounts (over those that were included in incone)
shoul d not be included in their 1997 incone for various reasons,
such as, "In 1997 the University of California -- illegally --
cancelled our life insurance (including irreplaceable termlife),

cancelled ny lifetinme enploynent contract, said our savings (held

4 The Internal Revenue Service Restructuring & Reform Act
of 1998, Pub. L. 105-206, sec. 3001, 112 Stat. 726, added
sec. 7491, which, under certain circunstances, places the burden
of proof on the Secretary with respect to factual issues relevant
to a taxpayer's liability for taxes and the burden of production
on the Secretary with respect to a taxpayer’s liability for
penalties and additions to tax in court proceedings arising in
connection with exam nati ons conmmencing after July 22, 1998. The
exam nation of petitioners' return comenced after July 22, 1998.
Nevert hel ess, the burden of proof with respect to the itens of
deficiency did not shift to respondent because petitioner did not
provi de substantiation and credi bl e evidence in connection
therewith. Higbee v. Comm ssioner, 116 T.C. 438 (2001).
Mor eover, respondent has satisfied the burden of production with
respect to the accuracy-related penalty under sec. 6662(a).
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by UC) would be lost", and "savings were liquidated for safety as
"involuntary conversion'", and so forth.

Petitioners further contend that petitioner's dismssal from
Berkeley was an illegal retaliatory act carried out by officials
at Berkeley to punish petitioner for reporting various fraudul ent
acts of Berkeley officials. Petitioners also claimthat
adm nistrative officials at Berkeley, along wth generous
benefactors of Berkeley, plotted to have petitioner killed for
reporting fraudulent activity. Finally, petitioners contend that
the i ssuance of the notice of deficiency resulted froma
conspi racy between Berkeley and the Internal Revenue Service to
harass petitioner for his whistle-blow ng.

Petitioners did not assert a valid position or present any
evi dence or authority to support their contention that the
$45,955 in retirenent distributions from Berkel ey was not
i ncludable in gross incone. The argunents they advanced are
conpletely lacking in factual and | egal foundation and, in
essence, constitute a protest of the Federal tax laws. Simlar
types of argunents have been heard on numerous occasions by this
Court, as well as other courts, and have been consistently and
vehenmently rejected. The Court, here, sees no need to further
respond to such argunents with sonber reasoning and copi ous
citations of precedent, as to do so m ght suggest that

petitioners' argunments possess sone neasure of colorable nerit.



See Crain v. Comm ssioner, 737 F.2d 1417 (5th Cr. 1984). In
short, petitioners are taxpayers subject to the incone tax |aws
and to the jurisdiction of this Court. See Abrans v.

Comm ssioner, 82 T.C. 403, 406-407 (1984).

On this record, the Court holds that petitioners failed to
include in inconme $45,955 in retirenment plan distributions from
Berkel ey for 1997. Respondent is, therefore, sustained on this
i ssue.

Wth respect to the $11,281 I RA distribution from Bank of
Anerica to petitioner during 1997, petitioners reported the
distribution on their 1997 return but reported the taxable anount
as zero. Petitioners appear to argue that the distribution
shoul d not be included in incone for the year at issue because
the liquidation of the IRA constituted an involuntary conversion
forced upon them by petitioner's dismssal fromenploynment with
Berkeley in that, due to the fact that petitioner was no | onger
enpl oyed after January 1997, petitioners were forced to use
accunul ated savings to pay their living expenses, including the
subj ect | RA

In general, any anount paid or distributed out of an
i ndividual retirement account is includable in gross incone of
t he payee or distributee in accordance with section 72. Sec.
408(d)(1); sec. 1.408-4(a)(1), Incone Tax Regs; Arnold v.

Comm ssioner, 111 T.C 250, 253 (1998). Section 408(d)(3)
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provi des an exception to the general rule where the entire anmount
received is rolled over into an I RA or individual retirenent
annuity for the benefit of the distributee within 60 days after
the receipt of the distribution. Additionally, distributions are
not includable in a distributee's incone to the extent that any
di stribution, or any portion of any distribution, is allocable to
the distributee's "investnment in the contract." Sec. 72(e)(2).
CGenerally, however, the basis of an IRAis zero. Sec. 1.408-

4(a)(2), Inconme Tax Regs.; Costanza v. Conm ssioner, T.C Meno.

1985- 317.

Petitioners admtted receipt of the $11,281 distribution
frompetitioner's Bank of America IRA in 1997 and reported the
distribution on their return for that year, even though they
failed to include the distribution in gross incone. Petitioners
do not qualify for the rollover exception provided in section
408(d) (3) because petitioners did not roll over any portion of
the distribution into another I RA or other retirement account.
Moreover, petitioners failed to show that they nmade any
nondeducti bl e or excess contributions to the IRA that would have
i ncreased their basis therein, and, thus, petitioners' tax basis

in the | RA was zero. Patrick v. Conmi ssioner, T.C Menp. 1998-

30, affd. 181 F.3d 103 (6th G r. 1999). Petitioners do not
claim and nothing in the record suggests, that petitioners

shoul d otherwi se be given credit for any investnent in the | RA
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wi thin the neaning of section 72(e)(3)(A)(ii) and (e)(6).
Consequently, the entire anmount of the I RA distribution of
$11,281 is includable in petitioners' 1997 inconme. Sec.
72(e)(3)(A). The Court rejects petitioners' involuntary
conversion argunent. Respondent is sustained on this issue.

The next issue is whether petitioners are entitled to a
deduction for a $300,000 casualty or theft loss for 1997. On
their Federal inconme tax return for 1997, petitioners, on Form
4684, Casualties and Thefts, reported a casualty or theft |oss of
personal use property in the anmount of $300,000. After
application of the $100 linmtation and the 10 percent adjusted
gross incone floor, as required by statute, the remaining anount
of the loss, $292,968.65, was clained on Schedule A Itenized
Deductions, as a casualty or theft |oss deduction.

Petitioners contend they sustained the casualty or theft
loss as a result of the cancellation of petitioner's enployer-
sponsored termlife insurance policy, when his enploynment with
Berkeley was termnated in 1997. Petitioners clained the
$300, 000 | oss because the face value of the life insurance policy
at the tine of cancellation was estimated at $300,000. On Form
4686, petitioners described the |ost property as "I nsurance
Coverage Wongfully Cancell ed". Respondent determ ned that

petitioners were not entitled to a casualty or theft |oss
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deducti on because petitioners had no basis in the relevant term
life insurance policy.

Section 165(a) allows a taxpayer to deduct any |oss
sust ai ned during the taxable year and not conpensated for by
i nsurance or otherwise. |In particular, section 165(c)(3) allows
a deduction to an individual for |oss of property not connected
with a trade or business or a transaction entered into for
profit, if such loss arises fromfire, storm shipweck, or other
casualty, or fromtheft. Personal casualty or theft |osses are
deductible only to the extent that the | oss exceeds $100 and 10
percent of adjusted gross inconme. Sec. 165(h)(1) and (2).

Mor eover, such | osses are deductible as item zed deductions on
Schedul e A of a taxpayer's return.

The neasure of a casualty or theft loss is determ ned by
section 1.165-7(b)(1), Inconme Tax Regs. GCenerally, the |oss
shall be the lesser of (1) the fair market value of the property
i mredi ately before the casualty reduced by the fair narket val ue
of the property imredi ately after the casualty, or (2) the anount
of the adjusted basis prescribed in section 1.1011-1, |Incone Tax
Regs., for determning loss fromthe sale or other disposition of
the property. Under section 1.1011-1, Incone Tax Regs., adjusted
basis is the cost or other basis of property under section 1012,
adjusted to reflect allowabl e deductions for depreciation under

section 1016.
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The clained loss was a termlife insurance policy that had
no cash surrender val ue upon term nation, as distinguished froma
whole life insurance policy that generally has a cash surrender
value over tinme as premuns are paid. Petitioners admt that
their terminsurance policy had no cash surrender val ue, and that
any obligations under the policy sinply term nated upon the
cessation of prem um paynents.

Petitioners produced no evidence of a basis in the subject
terminsurance policy.® Thus, petitioners are not entitled to a
deduction for a casualty or theft loss in 1997. Respondent is
sustained on this issue.

The final issue is whether petitioners are liable for the
accuracy-rel ated penalty under section 6662(a) for a substanti al
understatenent in tax or for negligence or disregard of rules or

regul ations.® Section 6662(a) provides that, if it is applicable

5 Accordingly, the Court need not address the question of
whet her petitioners actually suffered a casualty or theft within
t he nmeani ng of sec. 165(c)(3).

6 The notice of deficiency stated that $16, 056 of the
understatenent of tax required to be shown on the return for 1997
constituted a substantial understatenent of inconme tax (wWithin
t he nmeani ng of sec. 6662(b)(2)) or was due to negligence or
di sregard of rules or regulations (wthin the nmeaning of sec.
6662(b)(1)). Additionally, respondent's trial nmenorandum asserts
t hat the underpaynent was both substantial and due to negligence
or disregard of rules or regulations. Neither the notice of
deficiency nor the trial nenorandum explains why the sec. 6662(a)
penalty was applied to an underpaynent of only $16, 056, rather
than to the entire deficiency of $20, 453.

The maxi mum accuracy-rel ated penalty inposed on an

(continued. . .)
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to any portion of an underpaynent in taxes, there shall be added
to the tax an anmobunt equal to 20 percent of the portion of the
under paynment to which section 6662 applies. Under section
6664(c), however, no penalty shall be inposed under section
6662(a) with respect to any portion of an underpaynment if it is
shown that there was a reasonabl e cause for the portion, and that
the taxpayer acted in good faith with respect to the portion of

t he under paynent .

Under section 6662(b)(2), there is a substanti al
understatenment of incone tax if the anpbunt of the understatenent
exceeds the greater of (1) 10 percent of the tax required to be
shown on the return, or (2) $5,000. Sec. 6662(d)(1)(A). For
pur poses of section 6662(d)(1), "understatenent” is defined as
the excess of tax required to be shown on the return over the
anount of tax that is shown on the return, reduced by any

rebates. Sec. 6662(d)(2)(A).

5C...continued)
under paynent of tax may not exceed 20 percent of the
under paynent, notw thstanding that the portion is attributable to
nore than one of the types of m sconduct described in sec.
6662(a). Sec. 1.6662-2(c), Inconme Tax Regs. Therefore, although
t he under paynent of tax required to be shown on petitioners' 1997
income tax return may have been attributable to both a
substantial understatenment of incone tax and negligence, the
maxi mum accuracy-rel ated penalty petitioners would be |liable for
is 20 percent. Thus, the Court considers the sec. 6662(a)
penalty only as to the substantial understatenent allegation and
not as to the negligence or disregard of rules or regul ations
al | egati on.
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Section 6662(d)(2)(B) provides that the anmpbunt of the
under st atenent shall be reduced by that portion of the
understatenent that is attributable to the tax treatnent of any
itemby the taxpayer if there is or was substantial authority for
the treatnment, or any itemw th respect to which the rel evant
facts affecting the itenmls tax treatnment are adequately disclosed
in the return or in a statenent attached to the return, and there
is reasonabl e basis for such treatnent.

The tax that was required to be shown on petitioners' 1997
return, based on respondent's adjustnents, was $20, 453.
Petitioners' return showed a tax of zero. Despite respondent's
| ack of explanation, the Court surm ses that respondent
determ ned $4, 397 of this difference to have been adequately
di scl osed, and, therefore, $16,056 was considered the
understatenment of tax for purposes of section 6662(d)(2)(A). In
any event, the $16,056 clearly exceeds the greater of $5,000 or
10 percent of the tax required to be shown on the return (i.e.,
$2,045.30). It follows that petitioners' understatenent of tax
was substantial for purposes of section 6662(d)(1)(A).

The determ nation of whether a taxpayer acted with
reasonabl e cause and in good faith depends upon the facts and
ci rcunst ances of each particular case. Sec. 1.6664-4(b)(1),
| ncone Tax Regs. Relevant factors include the taxpayer's efforts
to assess his or her proper tax liability, the know edge and

experience of the taxpayer, and reliance on the advice of a
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prof essional, such as an accountant. Drummobnd v. Comm SSioner,

T.C. Meno. 1997-71. The nost inportant factor is the extent of
the taxpayer's effort to determ ne the taxpayer's proper tax
l[tability. Sec. 1.6664-4(b)(1), Income Tax Regs. An honest
m sunder st andi ng of fact or law that is reasonable in |ight of
t he experience, know edge, and education of the taxpayer may

i ndi cat e reasonabl e cause and good faith. Reny v. Conm ssioner,

T.C. Meno. 1997-72.

While the Court synpathizes with petitioners and understands
the difficulties, financial and otherw se, they encountered from
the termnation of petitioner's enploynent with Berkel ey, such
difficulties do not constitute reasonable cause for an
under st atenent of Federal inconme tax within the nmeani ng of
section 6664(c). The record reflects that petitioners failed to
make a sufficient effort to determne their proper tax liability
for 1997. They failed to include several retirenent account
di stributions in their 1997 i ncone and clai ned a $300, 000
casualty or theft loss for term nation of an enpl oyer-sponsored
termlife insurance policy, despite the fact that there existed
no precedent for any such tax treatnment. Even assum ng that
petitioners acted in good faith, the requirenments of the Internal
Revenue Code have not been net in this case because petitioners
failed to nmake a show ng that there was a reasonabl e cause for

their understatenent of inconme as required by section 6664(c).
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Al t hough petitioners may perceive the accuracy-rel ated
penal ty under section 6662(a) to be unfair, the applicable
statutory | anguage is clear and unanbi guous, and this Court has
no power to expand the explicit term nol ogy of the statute.

Doni gan v. Conm ssioner, 68 T.C. 632, 636 (1977). The Court mnust

apply the law as witten. Accordingly, respondent is sustained
on the inposition of the accuracy-related penalty under section
6662(a) .

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




